§890.907

structure and is based on the lower of
the actual charges or the amount de-
termined to be equivalent to the Medi-
care part B payment under the Medi-
care Participating Physician Fee
Schedule for Medicare participating
physicians and the Medicare Non-
participating Physician Fee Schedule
for Medicare nonparticipating physi-
cians.

[60 FR 26668, May 18, 1995]

§890.907 Effective dates.

(a) The limitation specified in this
subpart applies to inpatient hospital
admissions commencing on or after
January 1, 1992.

(b) The limitation specified in this
subpart applies to physician services
supplied on or after January 1, 1995.

[60 FR 26668, May 18, 1995]

§890.908 Notification of HHS.

An FEHB plan, under the oversight of
OPM, will notify the Secretary of HHS,
or the Secretary’s designee, if the plan
finds that:

(a) A hospital knowingly and will-
fully collects, on a repeated basis, more
than the amount determined to be
equivalent to the Medicare part A pay-
ment under the DRG-based PPS.

(b) A Medicare participating physi-
cian or supplier knowingly and will-
fully collects, on a repeated basis, more
than the amount determined to be
equivalent to the Medicare part B pay-
ment under the Medicare Participating
Physician Fee Schedule.

(c) A Medicare nonparticipating phy-
sician or supplier knowingly and will-
fully charges, on a repeated basis, more
than the amount determined to be
equivalent to the Medicare limiting
charge amount.

[60 FR 26668, May 18, 1995]

§890.909 End-of-year settlements.

Neither OPM, nor the FEHB plans,
will perform end-of-year settlements
with, or make retroactive adjustments
as a result of retroactive changes in
the Medicare payment calculation in-
formation to, hospital providers who
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have received FEHB benefit payments
under this subpart.

[67 FR 10610, Mar. 27, 1992. Redesignated at 60
FR 26668, May 18, 1995]

§890.910 Provider information.

The hospital provider information
used to calculate the amount equiva-
lent to the Medicare part A payment
will be updated on an annual basis.

[67 FR 10610, Mar. 27, 1992. Redesignated at 60
FR 26668, May 18, 1995]

Subpart J—Debarments, Civil
Monetary Penalties and As-
sessments Imposed Against
Providers

SOURCE: 54 FR 43940, Oct. 30, 1989, unless
otherwise noted.

§890.1001 [Reserved]

§890.1002 Definitions.

(a) For the purposes of this subpart,
the terms convicted and provider have
the meanings set forth in section 8902a
of title 5, United States Code.

(b) Debarment means that services or
supplies furnished by a specific pro-
vider will no longer be reimbursed by
the various carriers or health plans
under title 5, United States Code, or
this part.

(c) Sanction means any of the three
penalties provided by section 8902a of
title 5, United States Code, for the of-
fenses cited therein. The three pen-
alties are debarment, civil monetary
penalties of not more than $10,000 for
any item or service involved, and as-
sessments of not more than twice the
amount claimed for each such item or
service.

§890.1003 Standards for OPM deter-
minations of excessive charges,
overprescribing, and services or
supplies of a poor quality in con-
nection with claims presented
under this chapter.

(a) Basis for sanctions. Section
8902a(c) of title 5, United States Code,
provides OPM the authority to impose
sanctions against health care providers
for cited offenses against the FEHB
Program.
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(b) Standards. (1) In making a deter-
mination that a provider has charged
for health care services or supplies in
an amount substantially in excess of
such provider’s customary charges for
such services or supplies, OPM may
rely, in part, upon a statistical sam-
pling of previous claims and requests
for payment filed by that provider and
obtained either from FEHB carrier
files, other Government programs, pri-
vate sector insurance sources or from
the provider’s own records. OPM shall
take into consideration whether such
charges deemed to be excessive are jus-
tified by unusual circumstances or
medical complications requiring addi-
tional time, effort, or expense in local-
ities in which it is acceptable medical
practice to make an extra charge in
such case.

(2) In making a determination that a
provider has charged for health care
services or supplies which are substan-
tially in excess of the needs of the in-
sured or which are of a quality that
fails to meet professionally recognized
standards for such services or supplies,
OPM may rely, in part, upon reports,
including sanction reports, from the
following sources:

(i) The Professional Standards Re-
view Organization or the Peer Review
Organization for the area served by the
provider;

(ii) State or local licensing or certifi-
cation authorities;

(iii) Peer review
health plan carriers;

(iv) State or local professional soci-
eties; or

(v) Other sources deemed appropriate
by OPM.

committees of

§890.1004 Standards for determining
either the period of debarment or
the amount of civil monetary pen-
alties or assessments.

(a) In determining either the period
of debarment or the amount of any
civil monetary penalty or assessment,
OPM shall take into account the spe-
cifics of section 8902a(e) of title 5,
United States Code; i.e., the nature of
any claims involved and the cir-
cumstances under which they were pre-
sented; the degree of culpability, his-
tory of prior offenses or improper con-

§890.1004

duct of the provider involved, and such
other matters as justice may require.

(b) The following standards will be
used when taking into account the fac-
tors listed in paragraph (a) of this sec-
tion:

(1) Criminal convictions. The nature of
the offense, the severity and magnitude
of the crime, the extent of the pro-
vider’s involvement and the provider’s
previous record, if any, will be of para-
mount importance in determining the
period of debarment under 8902a(b) of
title 5, United States Code.

(2) Nature and circumstances of claims.
It shall be considered a mitigating cir-
cumstance if all the items or services
subject to a determination under
8902a(c) of title 5, United States Code,
included in the action brought under
this part were of the same type and oc-
curred within a short period of time, or
were few in number and the total
amount claimed was less than $1,000. It
shall be considered an aggravating cir-
cumstance if such items or services
were of several types, occurred over a
lengthy period of time, were numerous
(or the nature and circumstances indi-
cate a pattern of claims for such items
or services), or the amount claimed for
such items or services was substantial.

(3) Degree of culpability. It shall be
considered a mitigating circumstance
if the claim was the result of an unin-
tentional and unrecognized error in the
process the provider followed in pre-
senting claims, and corrective steps
were taken promptly after the error
was discovered. It shall be considered
an aggravating circumstance if, for ex-
ample, the provider knew or should
have known he or she had previously
been suspended from participation and
such suspension was still in effect.

(4) Prior offenses. It shall be consid-
ered an aggravating circumstance if at
any time prior to the presentation of
the claim at issue in the debarment de-
liberations the provider was held liable
for criminal, civil, or administrative
sanctions in connection with the pro-
gram covered by this part or any other
public or private program of reim-
bursement for medical services.

(5) If there are substantial or several
mitigating circumstances, OPM shall
set any period of debarment at a min-
imum period of at least two years. If
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